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I.

Introduction

The expiration of copyright protection is perhaps the most important means by which
a work enters the public domain. Copyright protection lasts for a designated period of years,
and when the protection expires the work is said to enter the “public domain” and become
available for use by the public without constraint by copyright law. A work can also be in the
public domain from the outset if it never qualified for legal protection,1 or for failure to
comply with any procedures that were previously required to secure legal rights.2 But under
today’s copyright law, procedures or “formalities” are generally not required, and most works
that are remotely “copyrightable” in fact do gain immediate copyright protection. Hence, the
most significant source of “copyrightable” public-domain material is likely to encompass
those works that have enjoyed the full duration of legal rights and are now without copyright
protection.
The need to identify materials that are in the public domain is especially important for
the development of the Digital Music Library (DML). The recent litigation involving Napster
was a blunt reminder that copyright law clearly applies to the distribution of digital copies of
musical works.3 While later studies in furtherance of this NSF project will examine many of
the other legal issues and their possible application to the DML,4 this study will survey the
most important means for avoiding the complex nuances of copyright law. On the other hand,
this study will also demonstrate that the law of copyright duration is itself inordinately
complex. Sometimes avoiding complexity and uncertainty involves application of a law that
is itself burdensome and often without clear resolution.
In addition to a detailed examination of the law of copyright duration, this study will
also offer guiding principles for relatively succinct application of the rules of law to many of
the most common situations.
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Some parameters of the study are critical. First, this project examines only United
States law.5 The DML is based in the U.S. at Indiana University, and most of the relevant
activity will occur in the U.S. On the other hand, the project is conducted in cooperation with
educational institutions outside the U.S., and to take advantage of the full potential of Internet
applications, the content of the DML may be made accessible from locations around the
world. These uses of the DML in other countries may implicate the need to examine and
analyze foreign law in future studies.
Second, this study examines only copyright law.6 Moreover, it examines only the
rules of duration of copyright protection. Future studies will expand on this work by
analyzing other aspects of copyright.7 Future studies may also examine other potentially
relevant laws, such as the right of publicity, trademark, communication, and state-law
protection for some unpublished materials8 and for early sound recordings.9
This study also assumes that the works discussed in the examples are in fact
copyrightable. This is not an unrealistic assumption. Copyright law now gives automatic
protection to works that are “original” and “fixed in any tangible medium of expression.”10
This rule encompasses a vast wealth of materials, from computer programs to works of fine
art. While some new works fail these standards, few do.11 Once the work is copyrightable, it
is today copyrighted automatically.12 Once protected, this study focuses on the question of
how long that protection will last.
Finally, this study focuses on the application of the law to a given work or situation.
Copyrights expire after a designated period of years by operation of law. American copyright
law also includes an amorphous concept of “abandonment,” whereby a copyright owner might
be deemed to have lost legal rights by virtue of not protecting them or asserting them against
infringers.13 That doctrine is highly speculative, and courts are rarely inclined to apply it. It is
even difficult to justify under today’s law, where copyrights vest automatically and are
intrinsically protected under the law for the full term of years.14 A copyright owner today
might be able to take concerted steps to waive any copyright claim, but that ability is also not
specifically provided for in the statutes, and copyright specialists have debated the meaning
and effectiveness of efforts to disclaim copyright protection and place a work voluntarily into
the public domain. This study thus focuses on the operation of the law to run the full course
of copyright duration and to allow the work to enter the public domain.

II.

Brief Background of the Law

Congress enacted the first federal Copyright Act in 1790,15 and the rule of copyright
duration remained for most of the subsequent history a fairly straightforward measure of a
fixed period of years.16 The term of protection grew significantly with ensuing copyright
enactments, but the term remained a standardized period of years until the latest full copyright
revision took effect on 1 January 1978.17 One of the most important changes that the so-called
Copyright Act of 1976 made in previous law was a transformation of the duration of
copyright from a determinate number of years to a term based on the life of the author, plus
fifty years.18 For the first time in American law, the length of copyright protection for a
particular work would be unpredictable until the death of the author.19 Some works might last
little more than fifty years, if the author died soon after creating them;20 other works would
enjoy many years of protection, if the author lived a long life after creating the copyrighted
work.21
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While many countries of the world had adopted a “life-plus” rule of copyright
protection many decades before, the change posed especially difficult logistical problems for
the United States. Existing copyrights had a fixed term and continue to have a fixed term; the
law thus created a bifurcated system for copyrights before and after 1 January 1978.
American law also includes a distinctive “work-made-for-hire” doctrine, under which a
corporation or other entity could be an “author.”22 The notion of copyright based on the life
of an entity that might never die was clearly preposterous.23 For these works, the copyright
has a fixed term. Thus, even for works created after 1 January 1978, the law provides two
possible methods for measuring a copyright’s duration, depending on whether it is work for
hire or not.24
More recent years have brought radical changes to the law of copyright duration. Best
known is the Sonny Bono Copyright Term Extension Act, under which Congress in 1998
added twenty years of protection to existing and future copyrights.25 The basic rule is now life
of the author, plus seventy years. Much more complex were the implications of America’s
entry into the North American Free Trade Agreement in 199326 and the World Trade
Organization in 1994.27 Under both of these multinational agreements, the United States was
obliged to grant copyright protection to many foreign works that had lost copyright protection
in the United States as a result of failure to comply with certain requirements, or
“formalities,” of copyright as previously required.28 Before 1978, copyrights might have
expired if the author published the work without a copyright notice, or the author might have
lost the copyright if it were not renewed after twenty-eight years. These rules for identifying
a work in the public domain continue to apply to early works, but only with respect to
domestic works. Foreign works—even ones that already had entered the public domain—
were recently exempted from these rules and brought back under copyright protection. The
copyrights were “restored.”29
This brief overview reveals that the issue of copyright duration has become
extraordinarily complex, especially in recent years. The ability to determine whether a work
might be under the purview of copyright or in the public domain is today far more than a
matter of statutory construction and mathematical calculation. The determination of whether
a work is in the public domain depends on an extensive array of facts, including the place of
creation, the date of creation and publication, whether it is a work made for hire, and the date
of the author’s death. Many other facts about the circumstances of publication, notice,
registration, and renewal can also be determinative. Needless to say, the issue is highly
complex. Moreover, many of the basic facts necessary for a final determination can be
elusive, vague, and at times impossible to find with anything comparable to certainty.

III.

Framework of Rules since 1978
A. Works Created on and after 1 January 1978

The basic rule today for works created since the latest full revision of the Copyright
Act (effective 1 January 1978) is that copyright protection lasts for the life of the author, plus
seventy years.30 Because copyright protection today vests automatically, this rule has
widespread application. Because the instant and automatic duration of copyright is of such
extraordinary length, one can conclude with assurance that few copyrightable works created
since the beginning of 1978 have entered the public domain by operation of law, and no
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others can be forecasted to enter the public domain until at least the end of the year 2048. In
that year, an author who died in 1978 will have been deceased for seventy years.31
This statement of the law is relatively direct, but not entirely accurate. The law is not
so simple. When Congress last fully revised copyright law, effective 1 January 1978, it was
not prepared to move fully toward automatic copyright protection and the elimination of
formalities. Congress initially took an intermediate step, by retaining the requirement of a
copyright notice on published copies,32 but giving copyright owners a means for curing the
lack of a notice, or a defective notice, without jeopardizing copyright protection.33 Thus, a
notice was technically required, but failure to include a notice did not necessarily effect as a
waiver of legal rights, as under previous law. Congress finally eliminated this “interim” step
as of 1 March 1989, but it remains applicable to works published during the intervening
years.34 One practical consequence of this provision is that the absence of a copyright notice
on a work published between 1978 and March 1989 could possibly mean that the work in fact
is in the public domain, if the copyright owner did not take the required steps to remedy the
deficiency.
Nevertheless, the lack of a copyright notice on any work published since the beginning
of 1978 does not by itself mean that the work is in the public domain, and in most cases the
lack of a notice bears no relationship to copyright status. Consider these examples:
Example. Jerry composes a musical score in 1985, and it is published for the first time
in 1990. Under today’s law, the different dates of creation and publication are not
relevant to the duration of copyright. As long as the work was created after 1 January
1978, the copyright will last throughout Jerry’s life, plus seventy more years.
Example. Jerry’s score was published in 1990, but Phil Symphony records and
releases the first authorized performance of the work in 1992.35 The sound recording
is a second work that is eligible for a copyright separate from the copyright for the
composition. The copyright to the recording will last through Phil’s lifetime, plus
seventy years.36
Consider the implications of the two separate copyrights. Susan Student purchases a
CD of the performance in 2001. She would like to know when the work that she now has in
hand will enter the public domain. The answer is that the composition enters the public
domain on one date, and the recording at another. No one can determine either of those dates
until the respective copyright owner dies. Even on that occasion, Susan must wait another
seventy years for the work to be in the public domain. Thus, the entire copyright protection to
the CD will not lapse until seventy years after the second of Jerry and Phil to die. Susan has a
long wait, and she has to follow the lives of the copyright owners to note their passing.37
Consider these variations on the examples. If Jerry publishes his composition in 1985,
but fails to include a notice on the copies, he had not lost his copyright. As long as he meets
the conditions of the statute, he can potentially “cure” his errors and not jeopardize his
rights.38 Push the date of Jerry’s work back a few years. Suppose he publishes it before 1978
without the notice. He will have lost his copyright protection.39 Phil would then have made a
new recording (which is a “derivative work”) of a public-domain musical work, and the
recording is nevertheless eligible for its own separate copyright.

B. Jointly Owned Copyrights
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The copyrights to many works are held jointly by two or more individuals who created
the work together. In general, the copyright to a work may be held jointly when the creators
intermingled their contributions and demonstrated some intent to have created a joint work.40
A composer and a lyricist working together may be deemed to be joint copyright owners of
the song they create. By contrast, in the examples above regarding Jerry’s composition and
Phil’s recording of it, Jerry and Phil are usually not going to be joint copyright owners. They
did not create the work together and exhibit an intent to form a joint work. Instead, each of
them holds a separate copyright to his distinctive creative contributions.41
The duration rule for joint ownership is the life of the last of the joint authors to die,
plus seventy more years.42 Thus, if Jerry and Phil instead composed a song together and were
joint copyright owners, the copyright would last for seventy years after the death of the
second of them to die. Such could have been the situation had this law applied to the works
of the Gershwin brothers. They completed some of their most important compositions in the
1920s. Ira Gershwin died in 1983. George Gershwin died in 1937. If the current law applied
to their joint works, the copyrights to their early compositions would last until the end of
2053, seventy years after the death of Ira.43

C. Works Made for Hire—Alternative 1
A major exception to the general rule for contemporary works is the work-made-forhire doctrine. Two varieties of this doctrine exist in current law.44 The most common can be
stated most succinctly. If the person who creates the new copyrightable work is an employee
and creates the work within the scope of his or her employment, the employer is deemed to be
the author and the copyright owner. This seemingly simple statement of law works fairly
clearly in situations such as a staff programmer at Microsoft creating the next operating
system, or the employee who creates a manual or internal memorandum regarding the
company’s next product. These are common situations in which the creative work will likely
be deemed “for hire” and the copyright will belong to employer.
This apparently simply law, however, is fraught with difficult applications and has
stirred a remarkable body of court rulings and analytical studies.45 In many instances,
determining whether someone is an “employee” and whether the work is within that person’s
“scope of employment” can be difficult and contentious. That determination makes an
enormous difference when measuring the duration of the copyright and, consequently,
whether the copyright has expired. While the copyright for a typical work lasts for the life of
the author plus seventy years, a work made for hire will enjoy copyright protection for the
term of ninety-five years from the date of publication, or 120 years from the date of creation,
whichever term lapses first.46
Example. Jane is a staff member at XYZ Corporation, and as part of her job she
composes musical scores for multimedia software products. XYZ publishes one of her
projects in the year 2000. As a work for hire, the copyright will last until 2095. Also
in 2000, she writes a memorandum about her progress on the work, and the memo is
filed at the company, but not published. The copyright on the memo will last until
2120. Should the company publish the memo in 2004, the copyright will instead
expire ninety-five years later in 2099. Should the company publish the memo in 2050,
the copyright will still lapse in the year 2120. The later publication date will not
extend the expiration beyond the original maximum term of 120 years.
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Example. Jane contributed to the same multimedia project, but she is not an employee
of XYZ Corporation. She is instead an independent contractor. The copyright will
last through Jane’s life, plus seventy years. The company will likely require Jane to
transfer the copyright to XYZ Corporation, but the transfer does not change the fact
that the work was not made “for hire” as defined under the statute.47 Thus, the
copyright duration is based on Jane’s life, and the company is only able to take title to
the scope and range of rights that Jane holds.
These examples demonstrate not only the variety of duration rules that might apply,
but also the extraordinary complications of isolating the facts necessary to apply the rules.
Consider the following example.
Example. Juanita is a librarian, and her library collection includes a CD of recorded
music that she would like to duplicate and make widely available for students. The
CD has a copyright notice indicating (assume accurately) that the copyright is held by
XYZ Corporation, with the year of 1980. She wonders how long the copyright might
last. If it is a work made for hire, the copyright likely lasts until 2075, which is ninetyfive years after publication. If the composers and performers originally held the
copyright—even if subsequently assigned to XYZ Corporation—the copyright with
respect to the individual contributions of each author lasts for his or her life, plus
seventy years.48
One can readily imagine the difficulties of determining the duration of copyright
protection. To reach a conclusion, Juanita needs to know whether the recording is “for hire.”
To make that decision, she needs to know the factual circumstances under which the
composers and recording artists did their work. Did they have a contract? Did they work for
others at the same time? Did they create the works at their own volition? Did the employing
party control their work, supply materials, withhold taxes, etc.? Juanita will most often never
be able to obtain this information. In fact, the elusive evidence related to such questions often
overwhelms the parties to litigation involving the work-made-for-hire question. Realistically,
Juanita is left without the ability to determine with any certainty the duration of the copyright
on the CD in her collection. Regardless, as a post-1978 work, it undoubtedly has copyright
protection for many more decades.

D. Works Made for Hire—Alternative 2
A second statutory version of the work-made-for-hire doctrine offers greater certainty
about whether it applies to a given work, but it occurs much less frequently. Still, Juanita will
have difficulty securing the facts she needs to determine whether the law applies to a
particular work. If this version of the doctrine applies, the work is again deemed “for hire,”
and the same rule of duration—ninety-five or 120 years—applies to the work.
This version of the doctrine applies only upon meeting three conditions specified in
the statute:
1. The work must be specifically “commissioned” by the hiring party.
2. The work must be one of the particular types of works listed in the statute.49
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3. The parties (the hiring party and the creating party) must have entered into an
agreement that both parties have signed that specifies that the work shall be
deemed to be made for hire.
Applying this law again requires that Juanita have access to facts about the private,
business relationship between the parties. If she can locate and review the contract between
the parties, she might determine with relative certainty whether the work is for hire or not.
Accordingly, she might then resolve whether the copyright expires after the fixed term of
years or seventy years after the life of the author. But realistically, Juanita will not have the
privilege of examining the contract, and she will again be left with no ability to determine the
actual duration of the copyright in question.
Nevertheless, this version of the doctrine may well apply to many musical works and
sound recordings. Among the particular works on the list50 are contributions to “collective
works,”51 and “a part of a motion picture or other audiovisual work,”52 and a “compilation.”53
Any of these works could include musical works or sound recordings.
Worth noting is that the list of eligible works briefly included “a sound recording.”54
Congress added sound recordings to the list in August 1999 without hearings or studies of the
law’s implications.55 The change was greeted with vehement criticism. In October 2000,
Congress rescinded the change and added elaborate language to the statute essentially
declaring that the brief mention of “sound recordings” in the law was a mistake and should
never be applied.56 This odd circumstance, however, does not preclude sound recordings from
being treated as “for hire” under this statute if they can be identified as a “collective work” or
one of the other works on the existing list.

IV.

Framework of Rules before 1978
A. Works Published before 1 January 1978

Before 1978, the U.S. copyright law distinguished between published and unpublished
works and applied a separate rule of copyright duration to each. For works that were
published before 1978, the copyright generally lasts for the fixed term of ninety-five years.57
A copyright owner who creates a new work was previously required to take deliberate steps to
secure the full term of protection. In particular, before 1978, a work needed to include a
formal copyright notice on all published works. Without the notice, the work lost its
copyright protection.58 Once the work was published with a proper notice, the copyright
lasted for a term of twenty-eight years. The additional years—now to a total term of ninetyfive years—were available only if the copyright owner filed a renewal registration with the
U.S. Copyright Office. While no “formalities” are required to secure copyright protection
today, proper notice was previously required for the first term of protection, and renewal was
necessary for the second, additional term.
For purposes of determining the duration and expiration of copyright for a particular
work that was published before 1978, three general rules emerge:
First, the maximum duration of protection is ninety-five years; consequently, many
older works have entered the public domain. This rule is subject to a limitation that it applies
only to works published in and after 1923. When Congress added twenty additional years of
protection in 1998, copyright on works published before 1923 already had expired, because
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they already had received the maximum of seventy-five years of protection. Congress did not
bring them back under copyright, but instead granted the added protection only with respect to
new works and works that still enjoyed legal protection.59 Hence, although in general early
publications now have up to ninety-five years of copyright, works published before 1923 were
already in the public domain and remain so.
Second, many works from before 1978 have entered the public domain immediately
upon publication, if they were published without a formal copyright notice.
Third, many other works from before 1978 are also in the public domain if they were
published with a copyright notice, but if the copyrights were not renewed with a timely filing
of a renewal registration. The second and third rules are subject to major exceptions with
respect to foreign works. In general, American copyright law applies equally to domestic and
foreign works that are being used inside the jurisdiction of U.S. law. On the issue of
copyright duration and expiration of pre-1978 works, however, foreign works enjoy
significant additional benefits. While copyrights could expire early for failure to comply with
formalities, the U.S. was required to “restore” those expired copyrights with respect to foreign
works, pursuant to obligations under NAFTA and the WTO agreements.60
At the risk of stating the obvious, determining the term of copyright protection for pre1978 works depends not only a proper application of the law, but clearly also on isolating
facts relating to the date of publication, form of notice, and compliance with registration and
renewal requirements.
Fortunately for anyone researching the copyright status of an earlier work, many of the
essential facts are public record. One can inspect published copies of a recording, book, or
other work to determine whether they include a formal copyright notice. The publication
history of many works is also thoroughly documented on the work itself, in bibliographies,
and in library catalogs. The records of the U.S. Copyright Office, especially registrations and
renewals, are open for public inspection, and many of the records are available online.61
Unfortunately for the researcher, these seemingly simple rules are not so simple. The
variations on the rules are also not confined to niches and obscure applications. The
exceptions are crucial. Moreover, the facts can be elusive, and research can be costly and
inefficient.

B. Restoration of Foreign Copyrights
The restoration of protection for foreign works, the copyrights to which already had
expired, is a most extraordinary development in American law. Upon accession to certain
multinational agreements, the U.S. had no choice but to reapply legal protection if it would be
in full compliance with these new obligations.62 Thus, while copyrights to American works
from before 1978 may be subject to early expiration for failure to comply with the formalities
of notice and renewal, foreign works are not.
Before 1996, when Congress effected this change in the law, foreign works from
before 1978 could be deprived of their copyrights in the U.S. if they did not adhere to all
requirements, and many such works did lose their protection.63 As of 1 January 1996, those
works were returned to protected status.64 The movement of large bodies of expired
copyrights back under legal protection is unique in American history. 65
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Thus, one set of rules for expiration applies to domestic works, while a distinctive set
of rules applies to foreign works. Adding further complication, the rule for foreign works
does not apply to works from all countries. The restoration of copyright applies only with
respect to works from the following nations (other than the U.S.):
1.
2.
3.
4.
5.

members of the World Trade Organization;
adherents to the Berne Convention;
adherents to the WIPO Copyright Treaty;
adherents to the WIPO Performances and Phonograms Treaty;
countries subject to presidential proclamation that they offer reciprocal protection
for American works.66

Realistically, this list embraces most of the countries of the world. A recent count lists
140 countries as members of the WTO and 147 countries adhering to the Berne Convention.67
If a country is not on these lists, copyrights on works originating from that country are
subject to earlier expiration for lack of formalities. Indeed, if a country is not on the list, the
U.S. likely does not have any treaty arrangement or bilateral agreement for the mutual
protection of copyrights. Thus, works originating from those countries may well lack any
copyright protection at all in the United States, regardless of when they were created or
published.

C. Works Created, but not Published, before 1 January 1978
In contrast to current law, previous copyright law in the U.S. treated published and
unpublished works with considerable differences. A work created before 1978 received the
benefits of federal statutory protection only when it was published, and only then upon
complying with formalities. As long as the work was unpublished, it had protection under the
so-called “common law” of state copyright. The Copyright Revision Act of 1976 eliminated
this distinction and brought all copyrightable works, whether published or not, under statutory
protection.68
A major difference between the common-law and statutory protections was the issue
of duration. Statutory copyrights for published works lasted a fixed period of years. The
common-law protection lasted in perpetuity, as long as the work remained unpublished.
Letters, diaries, and manuscripts had perpetual copyright protection, until they were
published. Then the limited duration of statutory protection began to apply.
The decision to bring unpublished works under a consistent system of protection also
meant elimination of the perpetual duration and replacing it with a term that would also
eventually expire. Vast reserves of copyrighted materials that previously had potentially
permanent copyright protection were made subject to the basic rule of protection for the life
of the author plus, now, seventy years.
Rather than place in the public domain, in one swift gesture, all unpublished materials
from authors who had died decades before, Congress chose to delay the operative application
of the law. Not until twenty-five years after enactment of the law, on 1 January 2003, will
this rule take effect. On that date, the unpublished works of authors who had died seventy
years before will enter the public domain.69
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The practical consequence of this development in the law is that, for the first time,
unpublished materials from the past are now scheduled to enter the public domain on 1
January 2003.
Example. Bonita, a composer of classical music, died in the year 1927. Any scores,
manuscripts, recordings, and other copyrightable works that she created during her
lifetime that have remained unpublished will enter the public domain after 1 January
2003. They will enter the public domain at that time, because she will have died more
than seventy years before, and only if the works are not published in the meantime.
Consider this variation on the example. If Bonita had died instead in the year 1940,
her unpublished works would not enter the public domain until 2010, seventy years after the
year of her death. This result simply follows the basic rule that after the end of 2002, the term
of protection for unpublished works will be based on the life of the author, plus seventy years.
Now add one more important variation to the example. Bonita died in the year 1927,
and a relative inherited the copyrights. If at any time before 2003 the new copyright owner
publishes the work, the work will receive an additional forty-five years of copyright
protection, until 1 January 2048.70 This unusual statutory provision is something of a bargain
or incentive: it is a grant of additional protection as an inducement to publish the work and
share it with the public. If the copyright owner instead decides just to leave the manuscript in
the file box, the copyright will proceed to expire at the end of 2002. Should a researcher later
find the material, it may be used without copyright restriction.
Thus, the expiration of copyrights for unpublished materials from the past depends
primarily on the date of the author’s death. If a researcher is anticipating the future expiration
of a work, the researcher must also watch closely for whether the work is published before
2003 and gains additional years of copyright privileges.

D. Sound Recordings Made before 15 February 1972
Despite the current breadth of copyright protection for a vast range of new works,
earlier law was slow to bring new media under its purview. Sound recordings were not given
protection under American law until Congress amended the Copyright Act, effective 15
February 1972. In the typical example of a musical composition that is subsequently
performed and recorded, the composition long has been eligible for copyright protection as an
“original” work that is “fixed” in a tangible medium, but the recording had no federal
protection until Congress amended the statute.71
The practical effect of this situation is that a sound recording made before 15 February
1972 does not enjoy any copyright protection in the U.S., and may be used without restriction
from the federal copyright law.72 The underlying musical composition, however, may still be
protected, and any use of the recording must give due regard to the rights of the copyright
owner of the composition. A recording made since the given date in 1972, however, may well
encompass at least two separate copyrights: one in the composition and one in the recording.
Any use of the more recent recording must consider the rights of two—or possibly more—
copyright owners.
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Once again, the restoration of foreign copyrights has made this situation even more
complex. Entry into the WTO has required the restoration of copyrights in the U.S. for
foreign sound recordings made before 15 February 1972.73 Thus, the sound recording made in
the U.S. before 1972 lacks a separate copyright protection, while the recording made in one of
the countries listed above might have been in the public domain, it now stands to have been
brought back under copyright protection as of 1 January 1996.74
Return to the example of Jerry’s composition and Phil’s recording of it. If the
composition were from 1970 it would most surely be protected today. If the recording were
also from 1970, it would lack federal copyright protection. If the recording from before 1972
were made in a foreign country, it may well have lacked protection in the United States for
many years, but the copyright in the recording is now valid not only in the home country, but
also has been “restored” in the U.S.

V.

Dimensions of the Inquiry of the Public Domain

Identifying works in the public domain under American law has become enormously
complex, and yet identifying those works can be crucial for the success of the DML and other
digital libraries. For nearly two centuries of copyright law, the matter was largely a
mathematical calculation based on the date of the work’s publication. Today, the
determination of whether a work has entered the public domain depends on a myriad of facts
and the application of an array of statutes. In many cases, the quest will simply be
impossible; the needed facts are outside the reach of the investigator. In other cases, the quest
may be possible, but the burden of securing the needed information will be so great as to
outweigh the importance of the resolution. In other instances, the needed facts might be
vague and elusive, and the investigator may simply be utterly unable to reach a conclusion
about the status of a work with a satisfactory degree of certainty.
Nevertheless, some general rules about the expiration of copyrights are possible.
These general rules are set forth here from the perspective of the developer of a digital library
who is seeking to identify when the copyright on a work may expire and the work enter the
public domain.
Rule 1: Works Created in or after 1978.
Works created on or after 1 January 1978 enjoy automatic copyright protection for an
extensive period of years—generally for the life of the author, plus seventy years—and will at
the earliest enter the public domain at the end of the year 2048.
Practical Implication: Little among contemporary published and unpublished works
will at any time soon enter the public domain. One can reach the same conclusion
with respect to Rule 2.
Rule 2: Works Made for Hire.
Works Made for Hire that are created on or after 1 January 1978 have protection for ninetyfive years from publication or 120 years from creation, whichever occurs first.
Rule 3: Works Published before 1923.
Works first published in the U.S. before 1923 are in the public domain.

11

Practical Implication: Although these works are old and serve only a limited scope of
the objectives of the DML, this category of works can be identified and used with the
greatest assurance of all works addressed in this paper.
Rule 4: Works Published between 1923 and 1977, Inclusive.
Works published between the beginning of 1923 and the end of 1977 may have copyright
protection for a maximum of ninety-five years.
Practical Implication: As with respect to Rules 1 and 2, works from this era are subject
to many years of protection. Even the earliest of the works—those published in
1923—will not enter the public domain until after the end of 2018. Nevertheless,
Rules 5 and 6 demonstrate that some works from this era may yet be in the public
domain.
Rule 5: Works Published before 1978 without Notice.
Works published before 1978 without formal copyright notice entered the public domain upon
publication; most foreign works are exempt from this possibility and have had their
copyrights restored.
Practical Implication: If initial inspection of a work suggests that it is from this time
period and was published without a copyright notice, the situation may merit further
research to verify whether it is in the public domain.
Rule 6: Works Published between 1923 and 1964 without Renewal.
Works published in and after 1923 and before the end of 1964 with a formal copyright notice
entered the public domain after the first term of twenty-eight years, unless the copyrights were
renewed; most foreign works are exempt from this possibility and have had their copyrights
restored.
Practical Implication: If a work from this time period is sufficiently important to the
digital library project, it may merit further investigation. Unlike the situation at Rule
5, an inspection of the work itself is likely not revealing of the essential facts.
Application of this rule depends on an investigation of the registration and renewal
records at the U.S. Copyright Office.
Rule 7: Works Published between 1 January 1978 and 1 March 1989 without Notice or with
Defective Notice.
Works published between 1978 and 1989 with a missing or defective notice that was not
corrected entered the public domain upon publication; most foreign works are exempt and
have had their copyrights restored.
Practical Implication: Application of this rule is most peculiar, and a work from this
era entered the public domain if it lacked a proper notice. During only these years the
copyright owner was able to correct the deficient notice, in part through registering the
work with the Copyright Office. Application of this rule thus also depends on an
inspection of the Copyright Office records.
Rule 8: Unpublished Works Created before 1978.
In 2003, unpublished works created by authors who have been deceased for seventy years will
enter the public domain; in each subsequent year, additional works by authors who had died
seventy years before will also enter the public domain.
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Practical Implication: Beginning in the year 2003, this rule will be of significant value
for identifying works in the public domain. For the first time in American history,
unpublished works will begin to enter the public domain. Users seeking to apply this
rule must careful investigate whether a work in question was published at all before
the end of 2002; publication before that date can add years to the term of protection.

In addition to these rules about the expiration of copyrights, the public domain also
includes discrete categories of works that are exempt from copyright protection at all. Two
statements of copyright law about exempt classes are of potentially great importance for the
development of the DML:
Sound recordings made before 15 February 1972 are not eligible for copyright protection in
the U.S. and are in the public domain; most foreign sound recordings are exempt and have
had their copyrights restored.
Works of the U.S. government, that are produced by government employees acting within
their duties, are not eligible for copyright protection.75
Future studies in connection with this digital library project may investigate more fully
these and other exemptions from copyright protection.

VI.

Conclusion

The identification of the public domain can be highly important for using
copyrightable works in a digital library, but the application of the rules of copyright can be
complicated and uncertain. One can also readily see that nearly all recent works are
automatically protected by copyright and will remain under the law’s protection for many
more decades. Among those works that in fact have been protected by copyright law, the
following categories of works are most likely to be in the public domain. Again, these
categories are subject to critical caveats, especially the limitation in most cases that the work
have originated in the United States.
(1) Works published before 1978 without a copyright notice.
(2) Works published before 1964 with a copyright notice, but not renewed as
required after the initial twenty-eight years of protection.
(3) Works published before 1923.
(4) Beginning in 2003, unpublished works from authors who have died at least
seventy years before.
(5) Sound recordings made before 15 February 1972.
Identifying these works, however, will depend on conducting research into the details
of each work to determine facts such as the year and place of publication and whether the
works included a copyright notice and whether the work was properly renewed as may have
been required under earlier law.
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Finally, application of these principles ultimately has the promise of solving only the
federal copyright issues. The use of a particular work may raise other legal concerns beyond
copyright. Those issues will be the subject of future studies in connection with this project.

I would like to give a special thanks to the many good colleagues at the Max Planck Institute
for Foreign and International Patent, Copyright and Competition Law in Munich, Germany,
for giving me important support and a productive work environment during the early months
of 2001 when I completed this paper.
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standard alphabetical listings of names, addresses, and telephone numbers in a directory are not sufficiently
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4
For an overview of relevant copyright issues, see the “Outline of Copyright Issues” also prepared by Kenneth
D. Crews in connection with the same National Science Foundation project, available at
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the original creation.
7
See note 4.
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Melville B. Nimmer & David Nimmer, Nimmer on Copyright, § 2.02 (New York: Matthew Bender & Co.,
2000). This multi-volume treatise is perhaps the most frequently cited standard work on the subject of copyright
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Melville B. Nimmer & David Nimmer, Nimmer on Copyright, § 2.10 (New York: Matthew Bender & Co.,
2000).
10
Section 102(a) of the U.S. Copyright Act provides, “Copyright protection subsists . . . in original works of
authorship fixed in any tangible medium of expression. . . .”
11
See the Feist decision at note 1.
12
While earlier law required “formalities” as a precondition to copyright protection, the United States was
required to drop all preconditions upon accession in 1989 to the Berne Convention for the Protection of Literary
and Artistic Works. These developments are examined in Part III.A. of this paper.
13
Melville B. Nimmer & David Nimmer, Nimmer on Copyright, § 13.06 (New York: Matthew Bender & Co.,
2000).
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17 U.S.C. § 302(a).
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The Sonny Bono Copyright Term Extension Act, 30 U. MEM. L. REV. 363, 366-69 (2000); Jerome N. Epping, Jr.,
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Nothing?, 65 U. CIN. L. REV. 183, 185-88 (1996).
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Copyright Act of 1976, Pub. L. 94-553, 90 Stat. 2541 (1976).
18
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19
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20
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21
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17 U.S.C. § 201(b).
23
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4[1][b] (New York: Matthew Bender & Co., 2000).
24
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25
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26
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29
The issue of restoration of expired copyrights is detailed in Part IV.B. of this paper.
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17 U.S.C. § 302(a).
31
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32
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§ 302(e).
38
For a summary of the conditions in the statute, see note 33.
39
See Part IV.A. of this paper.
40
17 U.S.C. § 101 (“A ‘joint work’ is a work prepared by two or more authors with the intention that their
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41
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42
17 U.S.C. § 302(b).
43
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45
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encyclopedia, in which a number of contributions, constituting separate and independent works in themselves,
are assembled into a collective whole.” 17 U.S.C. § 101.
52
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64
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65
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http://www.loc.gov/copyright/circs/circ38a.pdf. For a continuously updated list of signatories to the Berne
Convention, see http://www.wipo.int/treaties/docs/english/e-berne.doc. For information about the WTO, see
http://www.wto.org/english/thewto_e/thewto_e.htm.
68
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17 U.S.C. § 104A(h)(6).
74
See the list at note 66.
75
17 U.S.C. § 105.

19

